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The Impact of Cigna v. Amara on
ERISA Reimbursement Claims

By: Professor Roger M. Baron and Marilyn F. Trefz!

The Supreme Court stated on May 16, 2011, “We cannot

agree that the terms of statutorily required plan summaries may

be enforced as the terms of the plan itself.” This holding has a
significant impact upon the enforceability of ERISA Reimbursement
claims which have traditionally been based upon the terms set forth
in Summary Plan Descriptions.

The U.S. Supreme Court handed down its decision in Cigna
Corp. v. Amara? on May 16, 2011. Although the dispute in
Cigna involves retirement accounts in a pension plan, the Court
made a significant holding involving the documents required by
ERISA in regard to plan administration. This holding may have
a significant impact concerning health benefit plans, which are
also fostered under ERISA. In particular, the Cigna decision
holds that the terms of a “Summary Plan Description” are not in
and of themselves, the terms of the Plan and do not qualify for
enforcement under ERISA.

The Cigna decision discusses two types of documents, which
are addressed under ERISA’s statutory scheme — the “plan” and
the “Summary Plan Description” or “SPD.” A brief review of
the nature of these documents is helpful.

The “Plan”

The term “plan” as utilized in the Cigna opinion is the
“written instrument” authorized by ERISA, 29 US.C. §
1102(a)(1) which provides that “Every employee benefit plan
shall be established and maintained pursuant to a written
instrument.” 3 The required features of this written instrument
are set forth in 29 U.S.C. § 1102(b). Optional features are
permitted under 29 U.S.C. § 1102(c). Cigna recognizes that the
plan’s “sponsor” (or employer) is responsible for creating and
executing this written instrument.*

For more information regarding the required content of the
“plan,” one may wish to consult the publications provided by
the Employee Benefits and Security Administration (EBSA) of
the United States Department of Labor.” In practice, one finds
that the nature and format of “plan” documents vary greatly,
especially considering that both retirement plans and health
benefit plans operate under the auspices of the same statutory
provisions.6

The “Summary Plan Description” or “SPD”

The “Summary Plan Description” or “SPD” is authorized
and required by ERISA, 29 U.S.C. § 1022. These documents, as
described in Cigna, “provide communications with beneficiaries
about the plan, but do not themselves constitute the terms of the

plan.”” The Cigna opinion recognizes that the plan
administrator, as opposed to the plan sponsor, is responsible for
“provid[ing] the participants with the summary documents that
describe the plan in readily understandable form.”

The required content of the SPD is addressed by regulations
promulgated by the Department of Labor.? These regulations
require, inter alia, that the SPD contain information in regard
to a participant’s eligibility for benefits, the scope of benefits
covered under the Plan, and a participant’s rights and
responsibilities under the Plan. Consistent with the Court’s
recognition in Cigna, these regulations refer to benefits and
responsibilities under “the plan” itself.10

Enforceability of Summary Descriptions

The interests sought to be protected by the plaintiffs in
the Cigna litigation were traceable to the terms of a Summary
Plan Description or SPD. The dispute arose as a result of the
decision by Cigna to restructure its pension plan in 1998. Prior
to implementing the actual change, Cigna gave its employees a
description as to how the changes would affect the retirement
benefits and accrued accounts for existing employees. This
description was more favorable to the participants than the
actual terms of the new plan. The trial court “found that
CIGNAYs initial description of its new plan were significantly
incomplete and misled its employees.”!! Additionally, the
initial description failed to explain certain features calculated to
save Cigna $10 million annually.!? The trial court determined
that Cigna’s descriptions were “incomplete and inaccurate” and
that Cigna “intentionally misled its employees.”13 One of the
key issues for decision in this case was the enforceability of the
written descriptions as to “how” the new plan would function —
as opposed to enforcing the plan as it was actually written.

In the Supreme Court litigation, the Solicitor General had
urged that the more favorable descriptions could be enforced
as terms of the plan.14 This argument failed, with the Court
stating,

We cannot agree that the terms of statutorily required
plan summaries (or summaries of plan modifications)
necessarily may be enforced (under § 502(a)(1)(B)) as
the terms of the plan itself.1>

The rationale for this holding lies in the fact that
SPDs are, in fact, descriptive of the terms of the plan
but not the terms themselves.16 The Court’s holding
on this issue is as follows:

(continued on page 18)
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We conclude that the summary
documents, important as they
are, provide communication
with beneficiaries about the
plan, but that their statements
do not themselves constitute
the terms of the plan.17

As to this holding, there is full
agreement by the members of the
Court.18 Justice Scalia’s concurrence is
in full accord.!? In fact, Justice Scalia
would have the entire case rest solely on
this issue.20

ERISA Reimbursement Claims

Virtually every ERISA Reimburse-
ment claim presented today is predicated
upon the terms of the SPD. As a result,
the impact of the Cigna opinion is
significant.  According to Cigna, the
terms of the SPD are not, in and of
themselves, enforceable under ERISA.
This applies to efforts under § 502(a)
(1)(B) (direct enforcement of the terms
of the plan) and would also apply to relief
sought under § 502(a)(3)’s “appropriate
equitable relief.”2!

Under the federal common law
which has developed under Sereboff ,22 it
is necessary that the terms of the plan
create a lien.2? Language which merely
purports to create a right of subrogation
is insufficient.24  Additionally, plan
language may be deficient because it is
overreaching in nature, extending the

“To sum it up,
the plan’s right of
reimbursement must be
found in the “plan” itself
under Cigna and must
further be set forth in the
SPD by virtue of the
DOL regulation.”

plan’s rights into the general assets of
the ERISA participant/beneficiary.2>

As a result of Cigna, it is now
important that terms of the plan itself
satisfy these common law requirements.
It may be true, as recognized by Justice
Scalia in his concurring opinion in
Cigna, that an SPD can serve to amend a
plan, but the plan itself must expressly so
permit.2 Nonetheless, the clear holding
of Cigna tells us that the terms of an SPD
are not the terms of the plan and, as such,
do not qualify for enforcement under
ERISA’s remedy scheme. An attorney
dealing with an ERISA reimbursement
claim should insist that the terms of the
“plan” itself are fully compliant with all
aspects of the common law requirements
for enforcement. It should also be kept
in mind that

(continued from page 17)

the analysis should be made in connec-
tion with the plan provisions in effect at
the time of the injury. It is inappropriate
for a plan to retroactively apply the terms
of a subsequent plan document.2

One final observation on this matter
should be made. In addition to adhering
to Cigna’s requirement that an enforce-
able right of reimbursement must be
contained in the “plan” itself, the plan is
still required to comply with 29 CFR §
2520.102-3(1) which mandates that the
SPD contain notification of any right of
subrogation or reimbursement that the
plan may assert. 28

To sum it up, the plan’s right of
reimbursement must be found in the
“plan” itself under Cigna and must
further be set forth in the SPD by virtue
of the DOL regulation. If the right of
reimbursement is found only in the SPD,
then it is not enforceable under Cigna. If
the right of reimbursement is found only
in the plan itself, and not in the SPD,
then the plan is in violation of 29 CFR
§ 2520.102-3(1).

Ascertaining Terms of the Plan

Because there is much inconsistency
in the manner in which plan administra-
tors or employers refer to ERISA benefit
plan documents, the retrieval of such
documents may be somewhat challeng-
ing. Additionally, important documents
which govern the relationship between

the entities providing services
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may not be found in either the plan or the SPD.2%

As noted above, the “plan” — often referred to as the “plan
document” — describes the plan’s terms and conditions
related to the operation and administration of a plan, while the
“SPD” is the main vehicle for communicating plan rights and
obligations to participants/beneficiaries. In health benefit plans,
as opposed to retirement plans, some employers (plan sponsors)
use a “wrap plan,” or “wrap document” which incorporates by
reference the various insurance certificates, policies, contracts,
booklets and other benefit descriptions provided by insurance
carriers. Thus, a “wrap” document is a device designed to
incorporate into the “plan” all of the terms of the various
benefit documents.3

The “wrap plan” or “wrap document” device is sui generis,
born outside of ERISA’s nomenclature, and utilized by only a
limited number of plans. Because of the wide variety of plan
documents in use today, an employee encountering a potential
reimbursement claim would be wise to first investigate the
situation in house. The employee may consult with a member
of the employer’s Human Resources or Benefits Department to
determine the company’s benefit plan structure and appropriate
terminology.3!

An ERISA participant/beneficiary’s ability to obtain access
to the SPD is statutorily recognized.32 This right has been
meticulously guarded and enhanced by Department of Labor
(DOL) regulations.?3 Participants are to receive SPDs within
90 days of becoming covered by the plan, and updated SPDs

must be furnished every 5 years, if changes have been made to
SPD information or if the plan is amended. Otherwise, an
ERISA plan’s SPD must be furnished to plan participants every
10 years.3* One’s right to access the SPD, the document upon
which reimbursement claims have been traditionally based, has
never been an issue.

With the Court’s holding in Cigna, however, there is now
a vital need for participants/beneficiaries to have access to
the “plan” itself. Indeed, the need to examine the plan terms
themselves (which were in effect at the time of the injury) is of
critical importance to examine they are sufficient to create a
lien.

Though both are required documents under the ERISA
design, neither the “plan” nor the SPD are required to be filed
with the Department of Labor. Still, both of these documents
must be available to both plan participants, as well as the DOL
upon request. This right is granted to participants by 29 U.S.C.
1024(b)(4) which provides as follows:

The administrator shall, upon written request of

any participant or beneficiary, furnish a copy of the
latest updated summary plan description, and the latest
annual report, any terminal report, the bargaining
agreement, trust agreement, contract, or other
instruments under which the plan is established or
operated. (emphasis added).

(continued on page 20)
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The statute specifically provides that “the participant
or beneficiary”3®> may make such a request3® A plan
administrator’s failure to provide this information within 30
days, results in a cause of action in favor of the beneficiary/
participant against the administrator for the recovery of a
penalty of up to $110 per day for each day of noncompliance.3
The statute sets the amount at $100 per day, but a federal
regulation, 29 CFR § 2575.502c-1, effective August 1999,
authorizes up to $110 per day.

Conclusion

The Cigna decision, although rendered in the context of a
pension plan dispute, appears to significantly impact the body of
law concerning the enforceability of ERISA reimbursement
claims. In particular, as a result of Cigna, it is now required that
the ERISA plan’s effort to seek reimbursement be traceable to
the plan itself and not just to the SPD. The terms of the SPD,

in and of themselves, are not enforceable as a judicial remedy
afforded by ERISA. The plan’s right of reimbursement must be
traceable to terms of the plan itself and those provisions must be
fully compliant with the federal common law which has evolved
under Sereboff and its progeny.

1 Roger M. Baron, Professor of Law at the University of South Dakota, is an expert on the area
of ERISA reimbursement claims. He has published and lectured extensively on tlae topic. Prof.
Baron may be contacted at Roger.Baron@usd.edu. Marilyn E Trefz, currently a 37 year law
student at the University of South Dakota School of Law, has worked in the field of Human
Resources in excess of 20 years. She is a certified Senior Professional in Human Resources
(SPHR). Marilyn may be reached at marilyntrefz19@gmail.com.
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