Guest Article—ERISA

Public Pressure Reverses Adverse
ERISA Result for Deborah Shank

As Pro Bono Legal Consultant, Professor Roger Baron Held Ringside
Seat to Wal-Mart v. Shank Court Bout and Media Coverage

The following article provides additional insight to a case with which many of
us have become familiar over the past two years. For many of us, the Shank
case has become a terrifying symbol of the nightmare scenario as relates to
ERISA healthcare subrogation/reimbursement. Although there appears to

be no question that public opinion strongly opposed Wal-Mart’s recovery at-
tempts, the 8th Circuit’s ruling supported it. The lawyers in this case should
be commended for not giving up after they exhausted all legal avenues. They
tapped into that public sentiment and stirred up a fire storm that ultimately

won the day for Ms. Shank. We should see this case not as a symbol of the
nightmare scenario, but as an example of what can happen when we shed
light on the atrocities perpetrated against the public by powerful interests.
Finally, this case highlights what Andy Busald told a group of lawyers several
years ago. “Fifteen years ago, our job was to get the money, but today not
only do we have to get the money, we have to figure out how to hold onto it.”

By Marilyn F. Trefz’

“This article was written by Marilyn
Trefz as part of her enrollment in
Advanced Legal Research. Marilyn
was given full access to my files. I
fully endorse this paper as an accurate
portrayal of the events surrounding
my work in the Wal-Mart v. Shank liti-
gation. I believe this article is invalu-
able in that it correctly documents the
developments that took place in this
case, as it progressed through the ap-
pellate court system and accompany-
ing media coverage. I hope Marilyn’s
article will help bring attention to the
Shank case and the injustices that oc-
cur under ERISA.”—Roger M. Baron?

Having served as an advisor to
both the attorneys and covering press,
USD Law Professor Roger Baron has

~—Forward By David H. Abney, II

a unique perspective on the much
publicized, Wal-Mart v. Shank case.
He had an unobstructed view of the
tenaciously fought court battles and a
ringside seat to the multifaceted me-
dia coverage that sparked a national
outcry for justice on Mrs. Shank’s
behalf. While Mrs. Shank sadly lost
on every judicial level, her ultimate
victory resulted from an intervention
of the fourth estate—the press. Tradi-
tionally acting as a guardian of public
interest, the media responded to the
Shanks’ plight. Professor Baron, with
a front row seat to all events, reflects
on how this outcome renewed his
faith in America.

Baron has served as a consultant
on a pro bono basis in many ERISA
reimbursement cases, three of which
have been taken to the U.S. Supreme
Court. This article tells the story

of Wal-Mart v. Shank as seen and
experienced by Professor Baron in his
unique consulting role to the attor-
neys representing Mrs. Shank and to
the press covering her story.

The Shank Situation

As a recognized authority, author,
and national speaker in insurance
law and ERISA? subrogation, Baron
stays connected with attorneys across
the nation, serving as a valuable
resource for those fighting to defeat
and minimize ERISA subrogation
claims within medical benefit plans.
His ERISA email list keeps plaintiff’s
attorneys apprised of the latest cases
and developments. So upon learning
of the trial court’s decision in Wal-
Mart v. Shank through a Westlaw key
cite notification for the U.S. Supreme
Court case Sereboff v. Mid Atlantic
Medical Services, Inc.,” Baron quickly
became both intrigued and concerned
by the facts of this case.?

In May 2000, Deborah Shank,
52, was out visiting yard sales with
a friend when a semi-trailer truck
smashed into her minivan, causing
serious brain injuries that sent her
to the intensive care unit for several
weeks.S Ultimately, the accident left
her permanently brain-damaged, in a
wheelchair, and requiring 24-hour a
day care in a nursing home. Two
years later, despite having well over
$12 million in actual damages,
Ms. Shank was required to settle her
claim for $700,000. After payment of
attorney fees and costs, Ms. Shank re-
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ceived $417,477.00, all of which was
placed in a special needs trust.”

Three years later,3

Wal-Mart said that it was entitled
to the money, due to a subrogation
provision in its medical coverage’s
summary plan description. The
Shanks’ attorneys—Maurice Graham,
partner with Gray, Ritter & Graham
in St. Louis, and associate Erica
Airsman of the same firm®—reached
out to Wal-Mart’s attorneys, hoping
that a compromise could be reached.
However, the retail giant’s attorneys
shrugged their offer, professing that
they planned to see them in court.’

There, U.S. District Judge Lewis
Blanton sided with Wal-Mart grant-
ing the plan’s motion for summary
judgment and imposing a lien of
$469,216, an amount exceeding the
total in Ms. Shank’s special needs
trust. The court noted, “It is settled
that ERISA plan participants have an
obligation to reimburse the plan when
a recovery is made from a third party
responsible for the injuries and the
plan terms require reimbursement.”!?
The court further stated that the Wal-
Mart plan’s reimbursement provision
provides the plan with a “first prior-
ity right to reimbursement” from the
proceeds of a settlement.!!

Upon reading this disturbing
trial court opinion, Baron quickly
contacted Graham and Airsman, to
offer assistance.? Baron hoped that
his recent experience with the Sereboff
case— in which he was present in the
courtroom and assisted a team of law-
yers prepare the briefs and oral argu-
ment—could help the Shank team.!?

Legal Theories

In the discussions that ensued, it
became clear to Baron that Graham
had set up a special needs trust, as
had been done in Grear-West Life &
Annuity Insurance Company v. Knud-
som,'* in an attempt to preserve the
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settlement money sorely needed for
Deborah Shank’s continued level of
care. In Knudson, the settlement funds
were held in a special needs trust
rather than by the beneficiary, Janette
Knudson, directly. The Supreme
Court reasoned, in this suit which
sought relief under section 502(a)(3)
of ERISA, that the plan was not au-
thorized by ERISA’s catch-all provi-
sion granting “appropriate equitable
relief” because the claim was for a
legal remedy, or monetary damages,
not an equitable one.!> Graham had
hoped that the same would be found
true for Debbie Shank. However,

the majority opinion in Knudson also
indicates that in order to fit the defini-
tion of “equitable relief” a plan can
seek reimbursement “in the form of a
constructive trust or an equitable lien,
where money or property identified
as belonging in good conscience to
the plaintiff clearly could be traced

to particular funds or property in

the defendant’s possession.”*¢ Thus,
in Knudson, had the trustee (i.e., the
individual in possession and control
of the money) been a named defen-
dant, as was done in Wal-Mar: v.
Shank, Janette Knudson’s outcome
may have been different. The Circuit
Courts of Appeal were divided on this
issue, however.!” It was not until the
Supreme Court’s 2006 decision in
Sereboff, that Graham’s strategy was
authoritatively rejected as a method
of insulating an injured beneficiary’s
recovery against an ERISA reimburse-
ment claim.

In Sereboff, the Supreme Court re-
examined the phrase “equitable relief”
and held that an ERISA plan can use
the constructive trust or equitable lien
approach to enforce a reimbursement
right as a lien arising out of a contract.
The Court determined that the plan’s
reimbursement provision created an
equitable lien by agreement, stress-
ing that the plan provision specifically

identified a particular fund to which
the plan was entitled.'® Unfortunately,
in Mrs. Shank’s case, with the Sereboff
holding at hand, the trial court also
determined that her funds were iden-
tifiable, had not been dissipated, were
still essentially in participant’s control,
and so belonged to the Wal-Mart plan
administrator.

But Graham did not contend
that Wal-Mart wasn’t entitled to a
payment; he in fact noted that it was
“entitled to one based on equity.”*?
Graham’s argument hinged on the
concept of equitable apportionment
and “appropriate equitable relief.” He
asserted that since Mrs. Shank wasn’t
fully compensated for her damages in
the first place, Wal-Mart should also
expect only partial reimbursement.
Baron, on the heels of the Sereboff
oral arguments, also felt strongly that
equitable principles should control.
In some of his first email communica-
tions with Graham, Baron brought
to light the manner in which Justice
Stevens had drilled the ERISA Plan’s
attorney in Sereboff about the defini-
tion of “equitable” and Justice Ste-
vens’ apparent disagreement.?’ Baron
further pointed out to Graham that
Justice Stevens authored the unani-
mous opinion of the Supreme Court
in Arkansas Department of Health and
Human Services et al v. Ahlborn, aris-
ing in the Eighth Circuit, in which
Medicaid was limited to a pro-rata
share of the settlement monies relat-
ing to medical bills.?* It was clear
to Baron, that the Court was in the
process of deciding what was “equi-
table” in the Ahlborn case at the same
time the Court was entertaining oral
arguments in Sereboff. He further ex-
pressed to Graham, “I am convinced
today that the high Court is interested
in an equitable result in these cases,
given the equitable analysis in Ahlborn
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and Justice Stevens’ concerns ex-
pressed in oral argument. Sereboff only
decided whether or not the plaintiff’s
claim was equitable - it didn’t rule on
equitable defenses or principles that
would govern the resolution of that
claim.”??

Appeal to the 8% Circuit

The Shanks and their legal team
pressed forward in their appeal to the
Eighth Circuit. Now armed with the
resources of Professor Baron’s ERISA
expertise and insights, they began the
next bout. The team believed their
arguments for equity could overcome
the heavyweight retailer’s unilaterally
drafted plan language.

Unfortunately, several dishearten
ing setbacks developed for the Shank
family and Mrs. Shank’s legal team.
First, the Shanks’ middle son, Jeremy
(18), was killed while on a security
patrol after having been deployed to
Iraq only three weeks prior. Sadly, due
to short-term memory loss result-
ing from her injuries, Debbie Shank
relives this tragic news every time she
hears it.??

Further, on the advice of a health
care administrator, it became neces-
sary for Jim Shank to obtain a divorce
from Debbie—a recommendation
made with the expectation that Deb-
bie would be more eligible for public
aid as a single woman while her own
monetary resources were tied up in
court proceedings. Though a formality
to which Debbie was not informed,
the divorce was one more emotional
hit on the Shank family.?*

Additionally, the Eighth Circuit
overturned Wal-Mart v. Gamboa, a
favorable trial court decision which
had supported the Shanks’ position,
by giving deference to more favor-
able language in the Plan Document
(Plan Wrap) than to the less favor-

able language found in the Summary
Plan Description (SPD).? In both the
Gamboa and Shank cases, application
of the language in the Plan Document
itself would result in a denial of reim-
bursement, whereas application of the
language in the SPD was supportive
of the reimbursement claims.

Nonetheless, the team put to-
gether a convincing Appellate brief,
written by Airsman with input from
Graham and Baron, calling upon the
court to find Wal-Mart entitled to only
“appropriate equitable relief.” Since
Debbie Shank “settled her claims for
only a small portion of her actual non-
economic and economic damages due
to the limited liability insurance of the
tortfeasors in her underlying personal
injury,” this should be all that Wal-
Mart was afforded. The brief further
noted, “the amount the Shanks are re-
quired to reimburse Wal-Mart should
be reduced according to the portion
of the settlement that represented pay-
ments made by Wal-Mart for Debbie’s
medical expenses.”?¢

Working together, the team also
prepared Maurice Graham, lead
attorney, for oral argument taking
place on April 13, 2007, in front of
the three judge panel: Judge Wollman,
Judge Beam, and Judge Colloton.?’
Hopes were high, particularly with
Professor Baron’s finding that in 1995
Judge Beam had ruled favorably for
a beneficiary in a case that paralleled
the outcome hoped for by the Shanks.
However, the 1995 case was limited
to an interpretation of plan docu-
ments and correspondence. Baron
also assisted Graham in preparing
an outline of the major points to be
covered during his 15 minutes of oral
argument before the court.?® Besides
encouraging reference to Ahlborn, an
opinion coincidentally authored in the
eighth circuit by Judge Colloton (also
on the Skank panel), Baron also sug-
gested emphasizing the ERISA statute

itself. Section 502(a)(3) of ERISA
limits an action by a fiduciary to one
for “appropriate equitable relief.”
Wal-Mart’s claim is one which is only
authorized to receive “appropriate”
relief. Baron noted, “the Sereboff deci-
sion itself did not purport to address
what might constitute appropriate
equitable relief,” citing Footnote 2 of
Sereboff. “At this point in time, it is
for the lower federal courts to decide
what constitutes ‘appropriate’ equi-
table relief.”? The Shank team looked
forward to having this case in this lower
court address what is “appropriate”

in a catastrophic injury case, such as
Mrs. Shank’s.

The questions raised by the panel
of judges in the oral argument itself
seemed efficacious for the Shank side.
The team continued to sense a chance
for a positive outcome. In particular,
one of the judges expressed concern
in his questions to Wal-Mart’s at-
torney about the “conscionability”
of a subrogation claim in which the
insured would essentially lose all
settlement benefits. The judge noted
that Wal-Mart’s “gloss” on the term
“appropriate” as found in the ERISA
statute, “doesn’t run both ways to
benefit the injured party, only to ben-
efit Wal-Mart.”%

Baron recollects, “Maurice
telephoned me after the oral argu-
ment. We had a long conversation and
he was upbeat.”®' From Graham’s
perspective, Judge Wollman left him
with a positive last impression as the
former South Dakota Supreme Court
Justice expressed his pleasure that the
Shank brief had cited “University of
South Dakota Law Professor, Roger
Baron” as a secondary authority.??

Yet, on August 31, 2007, the
U.S. Court of Appeals for the Eighth
Circuit rejected the Shanks’ request
to apply the “make-whole” rule, as
well as the common fund doctrine.
In a unanimous decision for the
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Court, Judge Colloton expressed,
“We acknowledge the difficulty of the
Shanks’ personal situation, but we
believe the purposes of ERISA are
best served by enforcing the Plan as
written.”* While the Court acknowl-
edged that Debbie Shank’s damages
far exceeded her tort settlement,
Debbie and Wal-Mart had “reached

a different bargain” in their dealings
with each other. The Court ruled
that regardless of Deborah Shank’s
catastrophic injuries, Wal-Mart was
entitled to complete reimbursement
of its medical expenses based on its
benefit plan language. The Court also
denied the Shanks’ request that Wal-
Mart pay anything toward the attor-
ney fees and costs incurred in obtain-
ing Debbie’s sertlement. Essentially,
Mrs. Shank was left penniless after the
Court’s ruling.®

Motion for Rehearing
in the 8th Circuit

Messages from attorneys on Pro-
fessor Baron’s ERISA email list began
to roll in. A strong sense of outrage
became immediately evident. Graham
and Airsman received similar feedback
touting the injustice of the Shank
decision. Fueled by the dismay among
legal circles, the group decided to sub-
mit a Motion for Rehearing en banc,
with the thought that if the motion
was denied, they would continue their
fight for the Shanks by submitting a
Petition for Writ of Certiorari to the
U.S. Supreme Court.>®

Their petition for rehearing
reminded the court that its decision
was the first post-Sereboff circuit court
of appeals case to address the issue of
what is “appropriate equitable relief”
under ERISA - a question specifically
reserved by the United States Su-
preme Court in Sereboff. Further, the
decision permitting plan fiduciaries to
include provisions that authorize re-
imbursement of all medical expenses

paid on a beneficiary’s behalf out of
legitimate personal injury settlements
would greatly deter catastrophic in-
jury victims from seeking any recovery
for their injuries from third parties.
Finally, the Shank team indicated that
the Panel’s decision fell contrary to
Appellants’ arguments and the sug-
gestions made by Justice Stevens at
the Sereboff oral argument, thereby
rejecting the “pro rata” loss sharing
rationale of Ahlborn.?” Waiting for a
response to their motion, Graham,
Airsman and Baron clung to the con-
ception that the Shank case presented
the ideal fact scenario to resolve these
issues before the Court.

Inquiry by Wall Street Journal
(WSJ) - September 27, 2007

On September 27, 2007, Staff Re-
porter Vanessa Fuhrmans, assigned to
write an article about ERISA Health
Benefit Plans, contacted Virginia At-
torney Benjamin Glass. The journal-
1st’s hope was to find and connect an
illustrative “human interest” subroga-
tion story to her piece. Glass, knowing
of Professor Baron’s connection to
ERISA plaintiff’s attorneys and their
clients, immediately contacted him
asking for a lead. Baron, who along
with the rest of the Shank team was
anxiously awaiting notice regarding
the petition for rehearing, directed
Fuhrmans, via Glass, to the Shank’s
attorneys, prophetically expressing,
“She should talk to the Shanks . . .
This case needs to be on the front page
of the Wall Street Journal.” 38

Baron also connected directly
with Fuhrmans and began to edu-
cate her, through email messages and
phone calls, regarding the truth about
ERISA reimbursement from his per-
spective. Baron shared legal concepts
and a multitude of tragic cases similar
to Mrs. Shank’s.?® Included in the
messages to her, he explained that
ERISA plans and related insurers are

collecting close to $1 billion per year
through the seizure of tort recover-
ies or other contractual payments
received by insured personal injury
victims. These plans aggressively
pursue reimbursement on a “first
dollar priority” basis with absolutely
no consideration of the impact reim-
bursement leaves upon the insured.®
However, to round out her knowledge
and present a balanced view of the
subject, Fuhrmans also sought out
information and education from the
ERISA Plan’s prospective.

Denial of Rehearing in 8th
Circuit - October 29, 2007
Meanwhile, the Shank’s Mo-
tion for Rehearing was denied. Three
Eighth Circuit Judges —-Judge Diana
E. Murphy, Judge Kermit E. Bye, and
Judge Michael J. Melloy- voted to
grant the Petition for Rehearing en
banc. Yet, the three affirmative votes
were not sufficient and the denial was
entered on October 29, 2007.%

WSJ Publishes Front Page Story
- November 20, 2007

Riveted by the injustice of the
Shank case and the recent court
events, Fuhrmans decided to make
an in-person visit to interview and
photograph the Shank family and
their attorneys. Eventually, following
Fuhrman’s seven-week “training” in
health care law, her story came to frui-
tion. What started out as a piece for
the Wall Street Journal’s Marketplace
section, blossomed into a front-page
article, Accident Victims Face Grab for
Legal Winnings —Wal-Mart Paid Bills
For Mrs. Shank, Then Sued for Money
Back.*?

Other Media Attention

Soon, Fuhrmans was not the only
reporter riveted by the Shank tragedy

Continued on following page
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as a feature story. A multitude of on-
line, print and media sources began
to do their own investigative reporting
to unearth the details of Wal-Mart’s
“so-called” victory. Major news
networks contacted Baron, including
a producer from CNN.* Baron was
also asked to participate in a special
“ERISA subrogation” episode of
Radio Health Journal, a nationally
syndicated radio show broadcast by
about 440 radio stations nationwide.
Additionally, a number of on-line
journals, newsletter publications, and
blogs interviewed Baron. Jim Shank
and his son appeared on Fox news in
New York City—a segment eventually
picked up in a number of Fox affili-
ates in major cities across the coun-
try.** NBC’s Today show also made

a special visit to Jackson, Missouri,
producing a piece on the Shank family
and their attorneys.* Fuhrmans, too,
appeared as a guest of Glenn Beck on
his national television show.* The life
that had been so cruelly sucked from
the Shank family was slowly being
restored by the outcries of the public.
Furhmans wrote in an email to Baron
about Jim Shank’s visit to New York,
“He seems to feel reinvigorated by all
the attention the story has reignited,”
adding, “Mr. Shank was really moved
and grateful about everything, espe-
cially the outpouring of help and well
wishes from people around the coun-
try. Thank you so much for telling me
about the Shanks in the first place.”¥’

The Supreme Court

The critical question still re-
mained: Would the Supreme Court
take note of the public’s outcry for
justice on the Shank’s behalf and
grant Certiorari? The Shank attorney
team hoped so, meticulously crafting
the Petition for Cert to present the
precise question that the Court would
agree to answer. After dialogue and
input from Baron, Graham and Airs-

man arrived at the question to present
before the Court.*®

Whether it is both “equitable”
and “appropriate” to require a
catastrophically injured individual to
reimburse an ERISA plan when the
reimbursement leaves the individual
penniless, gives absolute priority to
the reimbursement claim without re-
gard to the full extent of injuries and
damages sustained, and must be made
out of a recovery obtained for dam-
ages other than medical expenses.®

If permitted, the Shanks wanted
to convince the Court that Wal-Mart’s
purported claim for equitable relief
was not “appropriate” under section
502(a)(3) of ERISA and that it strains
credulity to suggest that it is “appro-
priate” to require Debbie to be left
with nothing to pay the expenses for
her future care.>

Knowing that less than 1% of
Supreme Court Petitions for Writ are
granted, the Shanks filed their Petition
for Writ of Certiorari on December
12, 2007, hoping to fall into this mi-
nority category. Wal-Mart initially at-
tempted to waive its right to respond
by filing its “Waiver to Respond” on
December 26, 2007. However, the
high Court ordered Wal-Mart to file a
written response on January 11, 2008.
The Court’s ruling in this regard gave
renewed hope to the Shank team of
attorneys. Wal-Mart’s Brief of Respon-
dent in Opposition to Mrs. Shank’s
petition for writ was filed on Febru-
ary 11, 2008.3! Appellants, attorneys,
reporters, and the incensed public
patiently awaited the Court’s deter-
mination, only to learn of a negative
outcome on March 17, 2008 when the
Supreme Court denied the petition.”?

Renewed Media Attention
The following day, the media
joined forces with the disheartened
Shank family again, as a major seg-
ment aired on CNN and NBC,
generating a large viewer response.>
This time, however, the momentum,

which previously rallied support for
the Shanks, began to kick up an out-
rage towards America’s largest retailer,
Wal-Mart. Immediately, Wal-Mart
spokesman John Simley, who called
Debbie Shank’s case “unbelievably
sad,” said in a statement, “Wal-Mart’s
plan is bound by very specific rules.

... We wish it could be more flexible

in Mrs. Shank’s case since her cir-
cumstances are clearly extraordinary,
but this is done out of fairness to all
associates who contribute to, and ben-
efit from, the plan.”** But the public
wasn’t buying it, nor was MSNBC’s
Keith Olbermann, who began a cam-
paign against Wal-Mart. He tagged the
company one of his “Worst Persons in
the World” for four straight nights. Ol-
bermann indicated that he would keep
reminding people of “what they’re
supporting when they go to Wal-Mart.
And we’ll do it nightly, and indefi-
nitely” until the retailer recants.” In
the end, his media frenzy created the
desired effect.>®

Wal-Mart Reconsiders

In a press release to the Associat-
ed Press on April 1, 2008, following a
personal conference call to Jim Shank
and his Attorney Maurice Graham,
Wal-Mart chose to back down—at
last. “We have decided to modify our
plan to allow us more discretion for
individual cases, and are in the final
stages of working out the details,”
Wal-Mart’s statement read. The
announcement further noted, “Wal-
Mart will not seek any reimbursement
for the money already spent on Ms.
Shank’s care, and we will work with
the family to ensure the remaining
amounts in the trust can be used for
her ongoing care.” Wal-Mart ended
its statement with an apology “for any
additional stress this has put on the
Shank family.”>”

Because of the date on which the
announcement fell, Jim Shank initially
thought Wal-Mart’s pledge to cease
collection of the reimbursement was
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a bad April Fool’s Day joke. However,
after learning of its authenticity, he
released a statement in response: “I
am grateful that Wal-Mart has seen
their error and decided to rectify it. I
just wish it hadn’t taken them so long,
this never should have happened. I
sincerely hope no other family ever
has to go through this.”>8

Epilogue

Unfortunately, based on current
Eight Circuit law, Jim Shank’s hope
that this case will help other families
will not likely be fulfilled. The Eighth
Circuit’s interpretation of “appropri-
ate equitable relief” and its rejection
of the make-whole, “pro-rata” loss
sharing, and common fund doc-
trines in the Shank case is not good
news for other ERISA beneficiaries
who are also tort victims.*® Baron
expresses that while the Shank case
put a spotlight on the growing use
of reimbursement claims by medical
plans and the inherent injustice in
the process, the sad reality is that not
every catastrophic injury victim can
be saved by the power of the press.
Many will be required to face similar
negative trial outcomes due to the
trail of “bad law” that remains in the
8" Circuit. In an interview about the
Shank case in Lawyer’s Weekly, Baron
shared, “The prospect of reimburse-
ment in a personal injury setting
transforms the traditional notion of
knowing you are covered by insurance
into the idea that you are covered only
if you can’t get the money elsewhere.
If you get any money whatsoever, you
have to pass it back to the insurer.”®®
Baron, realizing this is the reality
of the Eighth Circuit, continues to
be grateful for his involvement and
the ultimate positive outcome in the
Shank case.

Baron is also quick to point out
that the other circuits are not bound
by the Shank ruling. They may render
a different interpretation as to what
“appropriate” means in the statu-

tory context of “appropriate equitable
relief.”

In an email message to Baron,
Graham described the final confer-
ence call between himself, Jim Shank
and Wal-Mart, writing, “It was an
emotional time for me. Everyone took
the high road. Jim expressed his ap-
preciation for their change in position,
also said that he was very pleased that
plan modifications were underway . . .
he concluded by wishing everyone at
Wal-Mart the best, said he harbored
no hard feelings and that he was just
tired and very pleased to have this
behind him and his family. Pat [Cur-
ran, Executive Vice President, People
Division, Wal-Mart] pointed out that
she was a 24-year employee of the
company and regretted any actions
that inferred that the company did not
have concern for its employees. She
said that Jim’s case had caused them
to, albeit a bit late, reexamine this
issue.”®!

Baron, in reply to Graham’s e-
mail, shared his view, “Thank you so
much for telling me about this . . . I
can get emotional about the whole
thing even now . . . I may have lost
some faith in the [court system], but I
haven’t lost faith in America.”52
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